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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anmerica, Conplainant v. L&M Tire Conpany, Inc.,
Respondent; 8 U.S.C. & 1324a Proceedi ng; Case No. 89100526.

CRDER GRANTI NG | N PART COVPLAI NANT' S MOTI ON
FOR SUMVARY DECI SI ON

|. Procedural History

On Decenber 26, 1989, Conplainant filed a Mtion for Summary
Deci sion. Respondent filed a response to Conplainant's Mtion on January
10, 1990. On January 11, 1990, | issued an Order granting a continuance
in this case.

The Conplaint is charged in three Counts. Count 1 alleges that
Respondent knowi ngly hired an alien unauthorized to be enployed in the
United States in violation of section 1324a(a)(1)(A) of Title 8 of the
United States Code. Counts 2 and 3 allege that Respondent failed to
properly prepare the [-9 Enploynent Eligibility Verification Form in
violation of section 1324a(a)(1)(B) of Title 8 of the United States Code.

Il. Legal Standards in a Mtion for Sunmary Deci Si on

The federal regulations applicable to this proceedi ng authorize an
Adm ni strative Law Judge to "~ “enter summary decision for either party if
the pleadings, affidavits, material obtained by discovery or otherw se
. show that there is no genuine issue as to any nmaterial fact and
that a party is entitled to summary decision.'' 28 C.F.R section 68. 36
(1988); see also, Fed. R Civ. Proc. Rule 56(c).

The purpose of the sunmary judgnent procedure is to avoid an
unnecessary trial when there is no genuine issue as to any material fact,
as shown by the pleadings, affidavits, discovery, and judicially-noticed
matters. Celotex Corp. v. Catrett, 477 U S. 317, 106 S. C. 2548, 2555.
91 L.Ed.2d 265 (1986). A material fact is one which controls the outcone
of the litigation. See, Anderson v. Liberty Lobby, 477 U S. 242, 106 S.
Ct. 2505, 2510 (1986); see also, Consolidated Gl & Gas Inc. v. FERC, 806
F.2d 275, 279 (D.C. Gr. 1986) (an
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agency mmy dispose of a controversy on the pleadings wthout an
evidentiary hearing when the opposing presentations reveal that no
di spute of facts is involved).

Rul e 56(c) of the Federal Rules of Civil Procedure permts, as the
basis for summary decision adjudications, consideration of any
“Tadmissions on file.'" A summary decision may be based on a matter
deened adnitted. See e.g., Hone Indem Co. v. Faularo, 530 F. Supp. 797
(D.C. Col. 1982). See also, Mrrison v. Wal ker, 404 F.2d 1046, 1048-49
(9th Cir. 1968) (" 'If facts stated in the affidavit of the noving party
for sunmary judgnent are not contradicted by facts in the affidavit of
the party opposing the notion, they are adnmitted.''); and, US. v.
One- Heckl er-Koch Rifle, 629 F.2d 1250 (7th Cr. 1979) (Adnissions in the
brief of a party opposing a notion for summary judgnent are functionally
equi val ent to admissions on file and, as such, nay be used in determning
presence of a genuine issue of naterial fact).

Any allegations of fact set forth in the Conplaint which the
Respondent does not expressly deny shall be deened to be adnmitted. 28
CF.R 8 68.6(c)(1) (1988). No genuine issue of material fact shall be
found to exist with respect to such an undeni ed all egation. See, Gardner
v. Borden, 110 F.RD. 696 (S.D. W Va. 1986) (. . . matters deened
admtted by the party's failure to respond to a request for adm ssions
can form a basis for granting summary judgnent.''); see also, Freed v.
Pl astic Packaging Mat. Inc., 66 F.R D. 550, 552 (E.D. Pa. 1975); O Canpo
v. Hardist, 262 F.2d (9th Cr. 1958); United States v. Mlintire, 370 F.
Supp. 1301, 1301, 1303 (D.N.J. 1974); Tom v. Twoney, 430 F. Supp. 160
163 (N.D. III. 1977).

I1l. Legal Analysis

| find and conclude that there is no genuine issue of material fact
regarding the allegations contained in Counts 2 and 3 of the Conpl aint,
and that Conplainant is entitled to a summary deci sion on these Counts.

Wth respect to Count 1, however, it is ny view that there is a
genui ne issue of nmaterial fact, and that the question of liability is
better decided after conducting an evidentiary hearing.

As stated, Count 1 involves an allegation that Respondent hired an
i ndi vi dual named Antoni o Juarez Mendoza "~ "knowing'' that M. Mendoza was
not authorized to be enployed in the United States. | note that | have
not previously decided a Mtion for Sunmmary Decision involving an
al l egation of a "~ “knowi ng'' hire.

Courts are generally reluctant to render summary decisions in

actions involving issues of state of mnd. See, e.g., Consolidated El ec.
Co. v. U S for Use & Benefit of Gougn Indus., Inc., 355 F.2d
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437, 438-39 (9th Cir. 1966) (  "Wien an issue requires deternination of
state of mind, it is unusual that disposition may be nade by summary
judgnent. . . . It is inportant and ordinarily essential that the trier
of fact be afforded the opportunity to observe the deneanor, during
di rect and cross-exam nation, of a w tness whose subjective notive is at
issue.''); See also, Handi Inv. Co. v. Mbil Gl Corp., 550 F.2d 543 (9th
Cir. 1977); and, Wight, Mller & Kane, 10A Federal Practice and
Procedure, section 2730.

In its Mtion papers, Conplainant asserts that Respondent " “adnmits''
the factual allegations contained in Count 1. | disagree. A close
exam nation of Respondent's answers to Conplainant's Request for
Adm ssions reveal s that Respondent (who is not, unfortunately, guided by
experienced | egal counsel in this matter) gives an anbi guous and possibly
conflictual response to the inportant question regarding its being "~ on
notice'' that M. Mndoza was not authorized to be enployed in the United

States. See, Respondent's "~ Answer to Request for Admissions.'' In its
“Tanswer,'' Respondent states that it is “~“unable to verify'' whether it
was ~"on notice'' that M. Mendoza's application for |egalization had
been ““statutorily denied'' or that his enpl oynent authorization to work
in the United States had "~ “expired on January 3, 1989.'' Respondent's

answer is anbi guous because if neither admits nor denies this particular
Request for Adni ssion, and al so because it appears to conflict with its
apparent admi ssion that M. Mendoza had presented to it an imrgration
docunment which facially contained information indicating that M.
Mendoza's application for legalization had been denied and that he was
not authorized to be enployed in the United States.

It is, however, well-established that all favorable inferences that
are reasonably possible in analyzing a notion for summary deci sion shoul d
be drawn on behalf of the non-nobving party. See e.g., Ranseur v. Chase
Manhattan Bank, 865 F.2d 460 (2d Cr. 1989); Schwabenbauer v. Bd. of
Education, 667 F.2d 305, 313 (2d Cir. 1981) ( "In determ ning whether or
not there is a genuine factual issue, the court should resolve all
anbiguities and draw all reasonable inferences against the noving
party.''); see also, Wight & MIller & Kane, Federal Practice and
Procedure, v. 10A, section 2727, at 125; and, Comment, ~ The Effect of
Presunptions on Motions for Summary Judgnent in Federal Court,'' 31 UCLA
L. Rev. 1101 (1984). In this regard, | intend, in this case, to
reasonably and favorably infer that the "“anbiguity'' of this pro se
Respondent's answers to Conplainant's Request for Adni ssions does not
constitute an ~“adnmission'' that it knowingly hired an alien unauthorized
for enploynent in the United States.
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Accordingly, | amdenying Conplainant's Mtion for Summary Deci sion
as to Count 1.

ULTI MATE FI NDI NGS AND CONCLUSI ONS CF LAW

I have considered the pleadings, nenoranda, briefs and affidavits
of the parties submitted in support of and in opposition to the Mtion
for Sunmary Decision. Accordingly, and in addition to the findings and
concl usions already nentioned, | make the follow ng findings of fact, and
concl usi ons of |aw

1. As previously found and discussed, | determ ne that no genuine
i ssue of material fact has been shown to exist with respect to Counts 2
and 3 of the Conplaint, and that, therefore, pursuant to 28 C. F.R section
68. 36, Conplainant is entitled to a Summary Decision on these specified
Counts of the Conpl aint.

2. That Respondent violated 8 U S.C. section 1324a(a)(1)(B) in that
Respondent hired, for enploynent in the United States, the individuals
identified in Counts 2 and 3 without conplying with the verification
requi renents in section 1324a(b), and 8 CFR section
274a.2(b) (1) (i) (A).

3. That in determining whether or not there is a genuine issue of
material fact, | wll resolve all anbiguities and draw all favorable
i nferences against the noving party especially in instances involving
i ssues regarding the state of mind of a Respondent.

4, That Respondent's anbi guous response to Conplai nant's Request for
Adm ssions raises a genuine issue of material fact that is sufficient to
precl ude summary deci si on on Count 1.

Based upon ny findings of fact and conclusions of law, it is hereby
ORDERED that an evidentiary hearing shall be held on March 19, 1990,
commencing at 9:00 a.m, at the Ofice of the Adninistrative Law Judge,
950--Si xth Avenue, suite 401, San Diego, California, to determ ne issue
of liability with respect to Count 1. In addition, | further ORDER the
parties to present relevant evidence as to the nmitigating factors which
should be considered by me in determining the ampunt of civil nopney
penalty to assess agai nst Respondent for those Counts, specified above,
for which | have granted Conplainant's Mtion for Sumrary Deci sion.

SO ORDERED: This 28th day of February, 1990, at San D ego,
California.

ROBERT B. SCHNEI DER
Adm ni strative Law Judge
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